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Attorneys for Plaintiff Sutter Health

SUPERIOR COURT OF CALIFORNIA,

COUNTY OF A |
SUTTER HEALTH, a California Nonprofit ) Casezc 09« 4815 73

Public Benefit Corporation )
) COMPLAINT FOR SPECIFIC
Plaintiff, )  PERFORMANCE OF WRITTEN
) AGREEMENT TO CONVBY REAL
\2 ) PROPERTY AND DAMAGES FOR DELAY
) (BREACH OF CONTRACT),
EDEN TOWNSHIP BEALTHCARR ) CONSTRUCTIVE TRUST, AND
DISTRICT, a California Local Healthcare ) DECLARATORY RELIEF .
District, and DOBS 1 through 20, inclusive, ; E'- w7 lf" L
P e
Defondants, ) S8 Ban
)
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Plaintiff Sutter Health ("Sutter”) alleges as follows;

GENERAL ALLEGATION
1, Sutter is, and &t all relevant times was, & nonprofit tax exempt public bsnefit
corporation, duly organized and existing under the Jaws of ths State of California, Sutter Health
provides administrative support services to its affiliated hospitals, physician organizations, and
uncillaéy health cars service providers in Northern California.
2, Butter is informed and believes, end thereon alleges, that defendant Rden Township
Healthcare Distriot (the "District") is a California helthcare district under the Logal Health Care
Distriot Law, California Health & Safety Code sections 32000 et seq., The Distelct owns a general
m
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acute care hospital located at 13855 Bast 14th Street, San Leandro, California, commonly known as
San Leandro Hospital ("SLH").

3 Sutter does not know the true names and capacities, whether individual or corporate,
associate or affiliate, or otherwise, of defendants Does 1 through 20, inclusive, and therefore Sutter
suea those defendants by such fictitious names. When the true names and capacities of those
defendants become known, Sutter will seck leave to amend this complaint to include their true
names end capacities with proper charging allegations against those defendants, All references to
"defendants” and to the "District" in this pleading are deemed to include each and every defendant
sued by a fictitious name,

4. Sutter i5 informed and believes, and thercon alleges, that at all relevant times, each of
the defendants was the principal, agent, partner, employer or employee of each of the other
defendants and, in doing the acts alleged herein, each was acting within the scops of such agency,
partnership, or employment and with the permission and consent of the other defendants.

3. Venue in the Superior Court of California, County of Alameda, is proper because the |

real property that is the subject matter of this action is located in the city of San Leandro, Alameda
County, California, and the written contracts between Plaintiff and the District<hat give rise to this
action state that proper venue for any disputes or claims related to or arising out of the contracts is in
Alameda County.

6. On or about January 14, 1998, the District transferred substantially all of the
operating assets and operations of Eden Medical Center and Lavirel Grove Hospitel in Castro Valley,
California, to Eden Medical Center, a Sutteraffiliated California nonprofit, tax-exempt public
benefit corporation ("EMC").

7. On or abont March 21, 2008, Sutter, EMC, and the Distriot ontered into a
Memorandum of Understanding ("MOU") and an Amended and Restated Lesse and Hospital
Operations Agreement ("Lease"). The MOU addressed the future of SLH, including Sutter's
obligation to construct & replacement hospital on the Eden Hospital campus. The Lease addressed
EMC's right to possess SLH and the right of Sutter to purchase SLH at its option. The District's
m
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1 |}grant of an option to Sutter for the purchase of SLH was a material inducement for Sutter's
2 || agreement to construct the replacement hospital on the Eden hospital camipus.
3 8, Section 4.02 of the MOU provides that where any inconsistencies exist between the
4 ||MOU and the Amended Lease, the Amended Lease shall control,
5 9. Article V of the Lease provides Sutter with an unconditional option to purchase SLH
6 |[(defined in the Lease as "Hospital") from the District (defined in the Lease as "Landlord").
7 || Section 5.1 sets forth the grant of option as follows:
8 5.1 ﬁﬁ,ﬂt of Option to Tenant. Lendlord grants to Sutter or
Sutter ate (collectively referred to in this Article V as "Sutter")
9 the option to purchase (the "Purchase Option") the Hospital and the
property described as the Hospital Employee Parking Lot and
10 designated APN 77D-1429-3-5 (collectively, the "Option Property") in
accordence with the provisions of this Article V. The Hospital and the
11 Medical Arts Office Building are situated on a single legal parcel
designated as APN 77D-1429.19, The Option Property does not
12 includs the portion of that paroe] containing the Medical Arts Office
Building which will be retained by Landlord. After Sutter's exercise
13 of the Purchase Option and prior to the close of escrow, Sutter and
Landlord, at Sutter's cost, shall cooperatively create the land ocoupied
14 by the Medical Arts Office Building as a separate legal parcel, by
either a lot line adjustment or a parcel map in a configuration
15 reasonably approved by Landlord and Sutter (in either case, the "Land
Subdivision'g.
16
17 10.  Section 5.2 sets forth the time period for Sutter's exeroise of the option as follows:
18 52  QOption Period. Sutter shall have the right to exercise the
Purchase %ption between July 1, 2009 and June 30, 2010 (the "Option
19 Period").
20 11.  Secetion 5.3 gets forth the mothod of smervising s uptlun and thy dme period for
21 | close of escrow of the transfer as follows:
22 5.3 Method of Exercising Option. Sutter shall exercise the option
by giving notice ("%pti n EI%otice:") to Landlord within the Option
23 Period. The Option Notice shall specify the date for cloge of escrow
on Sutter's purchase, which date shall be at lcast 30 days, but not later
24 than 90 days, after delivery of the Option Notice. Notwithstanding the
foregoing, if necessary, the date for the close of escrow will be
25 automatically extended until immediately after the recordation of the
Land Subdivision.
26
27 12.  Section 5.4 sets forth the purchase price of the aption as follows:
28 (|1
MIA-
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1 5.4  Purchase Price. The purchase price for the Option Property
shall be an amount equal to the net book value of the Hospita) as of the
2 Bffective Date less an amount equal to (a)the cash losses
attributable to the Hospital, and (b) capital ditures made by
3 Tenant and/or Sutter for the Hospital since thmmcment Date
that were not otherwise required as remtal payments pursuant to
4 Section 1.2 of the Lease (the "Purchase Price"). e parties
acknowledge and that if the total of (a) and (b) above exceed the
5 net book value of the Hospital ar nf tha Rffective Date, Sutter shall be
deemed to have paid the Purchase Price in full and no balance shall be
6 due to effect the purchase under the Purchase Option. An example of
the computation of the Purchase Price is attached for informational
7 purposes only as Schedule 5.4,
8 || The Lease defines "Commencement Date" as July 1, 2004,
9 13.  Bection 5.6 obligates the Distriot to deliver an executed grant deed to Sutter as
10 || follows:
11 5.6  Title to Premises. Landlord shall deliver to Sutter or a Sutter
Affiliate designated by Sutter an executed grant deed in recordable
12 form and other appropriate conveyance documents conveying title to
the Option Property. Title to the Option Property shall be conveyed by
13 Landlord to Sutter free and clear of all liens, encumbrances, covenants,
conditions, restrictions, easements and rights of-way of record, leases
14 or other tenancy agresments, and other matters of record, except
current taxes, & lien not yet delin?uent, those portions of current
15 assessments not yet due and payable, anything of record or not of
record that in any way affects title to the Option Property resulting
16 from the acts or omissions of Tenant and other matters approved by
Sutter. Following such purchase and unti] the Start Service Date (as
17 defined in the MQU), Sutter agrees that it shall not cause the
of ownership of Hospital to an entity other than a Sutter Affiliate or
18 the East Bay regional corporation described in Section 504 of the ]
MOU without District prior written consent,
19
20 14.  In addition, Section 5.12 provides for termination of the Lease on close of escrow and
21 || the District's obligation to cooperate in the transfer as follows:
22 3.12  Termination of L.ease; Cooperation. On close of escrow this
Lease shall terminate. Landlord shall support the transfer of the
23 facility license and provider number, as ap igte, and reasonably
cooperate in the transition to reduce disruption of operations and
24 reimbursement,
25 15.  The balance of Article V, of the Lease addresses other matters concerning, for
26 || example, method of payment (Section 5.5), escrow (Section 5.7), title insurance (Section 5.8), costs
27 (|(Sections 5.9 and 5.10), and Sutter's right to unilaterally assign the option (Section 5.11).
28 [
mmn“:mn 4
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16.  On July 27, 2009, Sutter exercised its option to purchase SLH by written notice to
both the District and its legal counsel, in compliance with Sections 5.2 and 5.3 of the Lease.

17.  Atall times theroafter, Sutter expressed that it was ready, willing, and able to perform
the purchase by, inter alia, requesting information from the District on August 5, 2009, about the net
book value of SLH (a component of the purchase price), and by entering into a lease dated July 31,
2009 ("ACMC Lease") with Alameda County Medical Center ("ACMC"), pursuant to which ACMC
would operate SLH as an acute inpatient rehabilitation facility and urgent care center.

18.  ACMC is a public hospital authority that has served the healthcare needs of Alameda

O 0 NN v pr WM

County residents for over 100 years, including providing health maintenance services to all County

—
[~

residents regardless of their ability to pay. ACMC is a key component in the County's healthcare
sefety net and trauma systems, providing intensive care, medical and surgical, labor and delivery,

[ —
N e

acute psychiatric, skilled mursing, acute rehabilitation, and medical and psychiatric emergenoy
services on three campuses (Highland, Fairmont, and John George), and is the level II trauma center
for northern Alameda County. ACMC also operates 39 specialfy and primary care outpatient ¢linics,

~ e
oW

—
L

19,  In order for ACMC to continue its critically important work, it is necessary to move

—tt
o

the acute inpatient rehabilitation program from Fairmont Hospital to SLH because Fairmont Hospital
is seismically vulnerable. Fairmont Hospital is classified as a SPC-1 or "collapse-hazard" facility,

— b
[- - N |

As such, Fairmont Hospital must be rebuilt pursuant to SB 1953, which mandates that all acute in-

—
0

petient facilities statewide comply with stringent selsmic standards by 2013 or close. ACMC
estimates that Fairmont Hospital, which straddles the Hayward Fault, would cost & minimum of $100
milljon to rebuild. ACMC has informed Sutter that the County of Alameda does not have sufficient
funds to rebuild Fairmont Hospital.

20.  The ACMC Lease was designed to permit Pairmont Hospital to remain open and
more fully meet the needs of Alameda County residents, Under the ACMC Lease, ACMC will

SR 88 BB

convert the current acute inpatient beds to acute rehabilitation beds, nearly doubling ACMC's

[\
[+ Y

rehabilitation capacity while maintaining the capacity to treat at least 70% of the current emergency

[ L]
~

room visits at SLH in an urgent care center. In the ACMC Lease, Sutter agreed to provide grants to

&

ACMC totaling $6.5 million dollars to assist with the acute rehabilitation and urgent care

MHA
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conversions. ACMC has informed Sutter that the ACMC Board has committed to invest more than
$20 million in the SLH campus.

21, DBy failitsing ACMC's conversion and use of SLK, yutter 18 preserving a crucial
component in the Alameda County health care delivery system. ACMC has been one of the
foremost providers of rehabilitation services in Northern California and a Center of Excellence for
over 50 years. ACMC has expressed concern that if it is not able to continue providing acute
rehabilitation services, ACMC will not be able to continue operating its trauma serviée, because
acute rehabilitation is a mandated component for all trauma centers. If ACMC loses its trauma

O g 3 O v L N

designation, it will be unsble to continue providing critical services to the community,

—
[~

22.  Despite Sutter's proper exercise of its option to purchase SLH, the District voted on
August 18, 2009, not to transfer SLH to Sutter and, despite demand, has refused to proceed with the
sale of SLH, ell in repudiation and breach of the Lease and of the purchase and sale agreement that

b pd el
W N

was formed upon Sutter's exercise of the option.

St
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23.  Section 15.3 of the Lease requires that the parties mest and confer and mediate any
dispute under the Lease and that, if the parties cannot resolve a dispute in mediation, they shall
submit to binding arbitration. On September 8, 2009, Sutter and the District entered into a written
Stipulation for Meet and Confor/Modintion Proccss ("Mcdiation Agresment”). Tl Mediation

—t
St

P -
00 )

Agreement provides that completion of the meet-and-confer/mediation process will satisfy the

—
0

condition precedent to erbitration under the parties' dispute resolution provisions concerning the

[ %)
o

option to purchase SLH.

24.  Sutter and Eden completed the meet-and-confer/mediation process, yet SLH
continues to refuse to convey SLH to Sutter. Accordingly, Sutter has filed an arbitration demand
and is filing, with this Complaint, an application that this action be stayed pending the arbitration,

g 8 B N

pursuant to Code of Civil Procedurs section 1298.5,

o]
Lh

25,  The filing of this action, and recording of a notice of pending action pursuant to Code

=

of Civil Procedure section 409, is necessary to preserve Sutter's interest in and rights to the real

N
~1

property and SLH while the dispute is arbitrated pursuant to the arbitration provisions set forth in the
Lease.

[
-]
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FIRST CAUSE OF ACTION
(Specific Performance Brought by Sutter Ageinst the District)

26.  Sutter incorporates here by reference the allegations contained in paragraphs |
through 25 above.

27, The terms of the Lease, including, without limitation, Sutter's option to purchase
SLH, are clear and certain,

28.  The option is supported by adequate consideration,

29.  Sutter properly exercised the option on July 27, 2008, giving rise to the purchase and
sale agroement with Defendants pursuant to which Defendants were obligated to transfer the
property on or before September 1, 2009, which date i3 at least 30 days but not more than 90 days
after delivery of the option notice, as required by the Lease,

30.  Sotter ig, and st all times has been, willing, ready, and able to perform according to
the purchase and sale agreement and the Lease, and has attempted to petform, and continues to seek
performance of, the purchase and sale agreement.

31, The option is reasoneble and just as to Defendants. Defendants have realized
considerable benefits under the MOU and Lease, including the agreement of EMC and Sutter to
build & replacement facility for EMC's general acute care hospital, Eden Hospital. EMC and Sutter
proceeded in good frith to build the replacement hospital, and construction began in July, 2009.

32,  Sutter has no adequate remedy at law because SI.H ig unique and the transfer is
necessary to facilitate the ongoing delivery of comprehensive, quality medical treatment, health
promotion, and health maintenance services to Alameda County residents by and through ACMC, as
alleged above,

33.  Accordingly, Sutter is entitled to specific performance of the purchase and sale
agreement, including without limitation the provisions set forth in Section 5.4 of the Lease regarding
the purchase price of SLH; Section 5.6, which obligates the District to deliver and convey title to
SLH to Sutter by way of an executed grant deed in recordable form and other appropriate
conveyance documents; and Section 5.12, which requires that Defendants support the transfer of

SLH's license and provider number and reasonably cooperate in the transition.
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Wherefore, Sutter seeks judgment as set forth below.
~ SECOND CAUSE OF ACTION
(Delay Damages / Breach of Written Contract Against the District)

34,  Sutter incorparates by reference the allegations contained in paragraphs 1 through 33
above,

35.  The District breached the Lease by, among other things refusing to convey SLH to
Sutter after Sutter exercised its option to purchase SLH.

36,  Sutter performed all of its obligations under the Lease and under the purchase and
salo agreement other than those that were excused or extinguished by Defendants' breaches.

37.  Sutter has and will suffer damages due to the District's failure to convey title to SLH

to Sutter in a timely manner in accordance with the Lease and the purchase and sale agreement that
arose when Sutter exercised the option. Sutter's damages are difficult to quantify, but will be proved
attrlal, Sutter expects its damages to be in excess of $5 million.

38.  The MOU provides for the prevailing party in any action to enforce this agreement to
recover reasonable attorneys fees and costs in addition to damages.

Wherefore, Sutter seeks judgment as act forth below.

THIRD CAUSE OF ACTION
(Constructive Trubt Brought by Sutter Against Defendants)

39, Sutter incorporates by reference the allegations contained in paragraphs 1 through 38
above,

40.  Butter is entitled to own SLH under the purchase and sale agreement that arose when
Sutter exercised the option in the Lease;

and their other breaches and wrongful acts described above.
42.  Defondants seek, have received, or will receive a windfull in the form of title to SLH,
which title rightfully belongs to Sutter,
m
n

MHA
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41,  Defendents' continue to hold title to SLH as & result of their refusals to transfer SLH _
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43.  Defendants' should be deemed to be holding SLH, and any funds or advantages
recelved through their refusal to convey SLH, in a constructive trust for the bemefit of Sutter,
according to proof,

Wherefore, Sutter seeks judgment as set forth below.

FOURTH CAUSE OF ACTION
(Declaratory Relief Brought by Sutter Against Defendants)

44.  Sutter incorporates by reference the allegations contained in paragraphs 1 through 43
above.

45.  An actual controversy has arisen and now exists between Sutter and Defendants
concerning their respective rights and duties in that Sutter coritends that it is entitled to transfer of
title to SLH and Sutter is informed and belicves and thereon alleges that Defendants contend that
they are not obligated to transfer title.

46. A judicial determination I8 necessary and appropriate at this time so that Sutter and
Defen.dants may escertain their rights and duties and avoid multiple suits and so that Sutter may

W 0 N G U b W N
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continue delivering medical care to Alameda residents, avoid the loss of licensing and other

bt Y s
9 Wn

privileges and designations as health care providers, and avoid imeparable harm to the Alameda

—
~X

community.

47.  Sutter desiresa judicial determination of the respective rights and duties of the perties
with regard to the transfer of title of SLH to Sutter and, specifically, a declaration as follows:

. That escrow should rightfully have closed pursuant to Sutter's exercise of its option to
purchase SLH and that, accordingly, Sutter may treat SLH as its own between the date of a final and
binding arbitration award, and/or judgment herein, and close of escrow;

b, That the Lease is and shall be terminated as of the date of a final and binding
arbitration award and/or judgment herein;

: c That Sutter, by and through EMC and/or ACMC may proceed to perform the
alterations of SLH that are necessary to convert the current acute inpatient beds to acute

SIS~ T - 2

rehabilitation beds and to operate an urgent care center,
1

N
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Wherefore, Sutter seeks judgment as set forth below.
PRAYER
WHEREFORE, Sutter seeks judgment as follows:
1. For specific performance of the option contained in the Lease;
2. For damages according to proof;
3.  Fora declaration of the rights and duties of Sutter and Defendants with regard to the
matters described hereinabove;

4. PFor imposition of a constructive trust on SLH, as alleged hereinabove;

For pre-judgment intercst;

For attorneys fees;

For such other relief as requested herein; and

5

6

7. Por costs of suit herein;

8

9 For such other and further relief as the Court may deem just and proper.

DATED: October 27, 2009

MeDONOUGH HOLLAND & ALLEN PC
Attorneys 4t Law

wm‘ghﬂ

10
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Attorneys for Pleintiff Sutter Health
SUPERIOR COURT OF CALIFORNIA,
COUNTY OF ALAMEDA
SUTTER HEALTH, & Californls Nonprofit ) Cua% 09- 481573
Public Benefit Corporation ) .
) APPLICATION TO STAY ACTION
Plaintiff, ) PENDING ARBITRATION PURSUANT TO
) CCP§1298.5
V. ) Nl
) %‘3 {’ ﬁh..d.‘_;\‘ A
EDEN TOWNSHIP HEALTHCARE )
DISTRICT, a California Local Healthcars )
District, and DORS 1 through 20, inclusive, )
- - )
Defendants, )
)

1. Sutter Health, & California Nonprofit Public Benefit Corporation, hereby petitions the
court to stay the ebove-captioned action pending the arbitration of the dispute alleged in the
Complaint for Specific Performance of Written Agreement to Convey Real Property and Damages
for Delay (Breach of Contract), Constructive Trust, and Declaratory Relisf ("Complaint") herein,
pursuant to Code of Civil Procedure section 1298.5. Section 1298.5 provides:

Any party to an action who prooceeds to record z notice of pending
* action pursuant to Section 409 [now 405.20 et seq.] shall not thereby
waive eny right of arbitration which that person mey have pursaant to
2 writien agreement to arbitrate, nor any right o patition the court to
compel arbitration pursuant to Seotion 1281.2, if, in filing an action to
record that notice, the party at the same time presonts to the court an
application thet the action be stayed pending the arbitration of any

Application to Stay Action

1243148v1 323141000_2
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dispute which is claimed to be arbitrable and which is relevant to the
action.

2. When the Complaint herein is filed, Plaintiff will proceed to record a Notice of Pending
Action pursuant to Code of Civil Procedure section 405.20. By doing so, Sutter Health does not
intend to waive its right to arbitrate.

3. As alleged in paragraph 7 of the Complaint, the aption to purchase agreement at issue in
this lawsuit is contained within a lease between the parties. As alleged in paragraph 23 of the
Complaint, the lease algo contains an arbitration provision requiring that disputes be arbitrated.

4. Sutter Health has filed an arbitration demand with American Arbitration Association fo
commence arbifration of the disputes alleged in the Complaint,

5. Accordingly, pursuant to Code of Civil Procedure section 1298.5 Sutter Health
respectfully requests that the Court stay this action pending arbitration, in order to establish that

W 00 ~ O W A W W
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Sutter Health has not waived any right of arbitration that it has pursuant to the parties' written

—
w

agrcement to arbitrate.

—
F.-N

DATED: October 27, 2009 Respectfully submitted.

McDONQUGH HOLLAND & ALLEN PC
Attorneys at Law
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Attorneys for Plaintiff SUTTER HEALTH
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