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SUMMONS
(CITACION JUDICIAL)

NOTICE TO DEPENDANT
(AWSOALDEMANDADO):
Eden Township HcaltJ’oare District and Does I through 2O Inclusive . r

tdç:ç,44)

I

YOU ARE BEING SUED BY PLA1N11FFi OCT 2 72009
(U) nrA DEMANDANaQaDSMANDAFJT4I:
Sutter Health, a California Nonprofit Public Benefit Corporaon CLP.ic r K: ri

NOTICEC You have been sued, The court may decide against you without your being heard unless you respond withIn 30 days. Read the Triformallonblow,
You have 30 CALENDAR DAYS slier this summons and legal pap.rn are served on you to file a written response at this court end hew a copyserved on the pteInlilLA letter or phone call wIll not protect you. Yourwtitten reeponsa must ha In proper lags) 1mm Il you want the oourt to hnrycciroeee, There may be a court form that you can use For your response, fOu can find these oouit tones end morn Inibrnisllon sith. Celllbnnte CourtsOnline Se!V’HeIp Center (www.oounthlb,oe.gcWaeIThØ), your county law lIbrary, or the courthouse rimmed you. It you cannot pay tire filing itt., saltthe oourtolsrlc fore feeweiverfoirn. If you do notflla yeurrnsponse on Lime, you may lose the case by dohult, arid yourwegee, money, end propertymay be liken without thither warnIng (mm the court
There are other legal requirements. You may want to cell err attorney right .way, if you do not know an attorney, you may Want to oat en attorneyreferral service. It you cannot afford an attorney, you may be eligible for free legal services from a nonproiftiugel services progrem. You can localethese nonprofIt groups at the Cetitomla 14e1 SeMoas Web itt. (wwncla1theooeMbmp7a,ogE), the OeflFomte Courte OnlIne Selr*lsip Center(wmsccourtinEb.cagoWsefflro). or y contacting yaw local court or county bar assocletfon, NOTE ‘The court has a statutory lien lbrwatved fees aridcoals cmi any settlement or arbitration award at 110,000 or more In a aMI oaae. The courts lIen must be paid before the court will dianiles the one,aWSGiLo harm demnandotia Wrroresponde denae do 30 dMa, is oortopuada dsot*en sir contra ahiesomdwrsu vsralOa Lee is WornWon aconubuacián.
Thne 30 DLcSDE CALENDARJO ftuk tie quilt enfregu.m, site ofleoiOnypapelee legates pare proaenliruns rnspueafa popnadlo en eatscorteyhsosrque Se efllreguo ups oopb eidemena’ente, tine cads c uva Ramada IaiaInkenoibpmiagen. Sri meepueste pot seville fibre quo eateren thmweic IsUJ console .1doses gee pmoaeaon sr,ceso an 1* coMe. Se postWe qtme hays un Ibmndaflo qua citedpasta usarpuma iv espuestaPaerie encon etea nnuiadosflcorleymkThfbnnecøn en ii Centre di Ayuda delis Collie do CeLllbmie (wv.wsucorlaoe.gov), eMsbibiicfece do layesde sri condado a en ía cotta que le quedoniuxcene. SI no panda peg&D aerate tie pmsaentaotdn,e olaowefado tie is codeguile dd era Ibrmuterfo tie exencldn depego do ouoies. Si no presenie srmresprmesle a Uompo, puedeperdersl cain porhwwnplbnlentoyla aorta lepodr quflarsu eueWo, dlnemybienea oTh mdeadyedenola.
tlay cries mquMroa legates, Ssracomendeble qua lleme a un abogado Thmedleternenle. Sine sonoce a en abogedo, panda Ifaniare in seMcio doremIsL5o a abcgados. Slnopuadepegara ai aboadp, espoalbte gus avm%a con toeiequnlfoe pare obtenersenlctoaiaoates grahrftos deanprograms tie semvkios tegsfssth Three tie ivan. Poede encanfrerestos grupos sTh fines tie loom an eisitio web do Catifomnfa Legal 5emv*es,fwww,Iawhelpcatllbmle.org), en at Centre tie Ayuda delis CarIes tie Cafltornte, Øwww.cucons.ce,griv) oponldndoee en console con ía carte oatoolagh do abogados locales, A i/ISO: Perlay, ía carts done danecfmo a rectomartes cuutaeyloe coitus exentos par’ lrnponerun grpvemari aobreouaJ4uWmcremdOn do $10,000 Oaths tie vslorzudbido medians un acue,do o era oonceslendo eb!bale en urn asia de dereetho civil. liens gemspeqarelgmsfldoleocrteaedosueiaconepuudsdes.chsrilasso.

-
F) ,Thenarnaandaddressollheoourtls: At&lle” 4 8 1 5 7(El noinbm y cJfrcukSn tie ía curIe .4:

Rene C. Davidsan Alameda County Courthouse U
1225 mIlan Street
Oakland, CA 94612

The neme, address, and telephone number of plaintiffs attorney, or plaintiff without en attorney, Isi(EinombreA Ia durecciOn y elnOmnro do teidfone ow ebogado del domandante, a del dernandante que no 6ene ebogetiti, es):Stephen L. toff, Marcia L Augsburger C916) 4444901)
MolDonough Holland ad Allen PC
500 Capitol Mall, 18Ih Floor Sacramento, CA 95814 QflO7fJV t LDATE: (ItT 2 ‘, mnn — Cierk,by

. * ‘ ,Deputy(Fiche) V J t tJU3 PeT ¶, SYcETt* (Secielarla) - —J (Adjrinto)
(Forpmoflofservice of this summons use Proof of Service of Summons (jbnn P03-010),)
gThm pnsebade entrega do eats citatiOn use ei lbnvufa#o Proof of Service of Summons, (P08-010)).

NOTICE TO ThE PERSON SERVED: You are served
I. Li as an IndIvIdual defendant,
2. D as the person sued under the fictitious name of (speclllj):

3. nbehalf of (specify): Th IflP //6TA7-7Wt4r’&V t2vcnt.,o’
undet Li COP 418.10 (corporation) COP 416.50 Ø’nlnofl

C COP 41820 (defUnct corporallorØ COP 415,70 (consarvetee)
fl CP 418.40 (assocIation or partnership) C COP 418.90 (authorIzed person)

____________

lttherr’spec4: BUSINESS ORGANIZATION‘4. U by personal delivery on (date): FORM uNIujowN
Fcmfleurcrricnflyus.

i OrdmorclpapsvJga54Iag.NdlrSlOaendlolOaKcnd. IZ’ L43” I wsiwxurrmnAapsvaUM.1DOlR Stir t.5005J L_. ..
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Plaintiff Suffer Health (°Sutter”) alleges as follows:

GENERAL ALLEGAUONS

E i S 9
McDONOUGH}IOLLAND &ALLENPC ALA1..\ CCUNTYAttorneys at Law
STEPHRNL.GOfl(SBN 114497) OCT %7 ZOOSMARCIA L. AUGSBURCIER (SEN 145680
500 Capitol Mall, 18th Floor cLER’. c cc.uiiTSacramento, California 95814 r t.. .. i--.. r,tyTele?hone: 916444.3900
Facsimile: 916.444.8989

Attorneys for PlaintiffSutter Health

SUPERIOR COURT OF CALiFORNIA,

COUNTY OF ALAMEDA

SUflERHEALW,aCa]ifonilaNonproflt 09 48
, 573Public Benefit Corporation )

) COMPLAINT FOR SPECiFIC
Plaintiff, ) PERFORMANCE OF WRTIThN

) AGREEMENT TO CONVEY REALv. ) PROPERTY AND DAMAGES FOR DELAY
(BREACH OP CONTRACI),EDEN TOWNSIIW 1AL1HCARB ) CONSTRUCTIVE TRUST, AThDDISTRICT a California Local Ecalthoere ) DECLARATORY RELIEF.

District, and DOES 1 through 20, inclusive! ) 41 Ht%4

) ffa .7J

Defbndsnts. ) ii I

)

1. Suffer is. and at all relevant times was, a nonprofit tax exempt public benefit
corporation, duly organized and existing under the laws of the State of California. Sutter Health
provides administrative support services to its affiliated hospitals, physician organizations, and
ancillary health care service providers in Northern California.

2. Suffer is informed and believes, and thereon alleges, that defndant Eden Township
Healthcare District (the “District”) is a California hesithoare district under the Local Health Care
District Law, California. Health & Safety Code sections 32000 at seq.. The District owns a general
‘I,

1
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1 acute care hospital located at 13855 East 14th Street, San Leandro, California, commonly known as
2 San Leandro Hospital (“SLH”).

3 3. Sutter does not know the true names and capacities, whether individual or corporate,
4 associate or affiliate, or otherwise, of defendants Does 1 through 20, inclusive, and therefore Sutter
5 sues those defendants by such fictitious names. When the tue names and capacities of those
6 defendants become known, Sutter will seek leave to amend this complaint to include their true
7 names and capacities with proper charging allegations against those defendants. All references to
S “defendants” and to the “District” in this pleading are deemed to Include each and every defendant
9 sued by a fictitious name.

10 4. Sutter is informed and believes, and thereon alleges, that at all relevant times, each of
11 the defendants was the principal, agent, partner, employer or employee of each of the other
12 defendants and, in doing the acts alleged herein, each was acting within the scope of such agency,
13 partnership, or employment and with the permission and consent of the other defendants.

14 5. Venue in the Superior Court of California, County of Alameda, is proper because the
15 real property that is the subject matter of this action is located in the city of San Leandro, Alameda

16 County, California, and the written contracts between Plaintiff and the District that give rise to this
17 antion state that proper venue tbr any disputes or claims related to or arising out of the contacts is in
18 Alameda County.

19 6. On or about January 14, 1998, the District transferred substantially aLl of the
20 operating assets and operations of Eden Medical Center and Laurel Grove Hospital in Castro Valley,
21 California, to Eden Medical Center, a Sutter-affiliated California nonprofit, tax-exempt public

22 benefit corporation (°EMC”).

23 7. On or about Mamb 21. 2008, Sutte; 2MC, and the Dirtriot entered into a

24 Memorandum of Understanding (“MOU) and an Amended and Restated Lease and Hospital

25 Operations Agreement (“Lease”). The MOU addressed the fixture of SLH, including Sutter’s
26 obligation to construct a replacement hospital on the Eden Hospital campus. The Lease addiessed
27 EMC’s right to possess SLH and the right of Sutter to purchase SLH at its option. The District’s
28 III

MwflbNelWpd Ifl.n PC

Complaint for Specific Performance
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1 grant of an option to Sutter for the purchase of SW was a material inducement r Butter’s
2 agreement to construct the replacement hospital on the Eden hospital caMpus.

3 8, Section 4.02 of the MOU provides that where any inconsistencies exist between the
4 MOU arid the Amended Lease, the Amended Lease shall control.

5 9. Article V of the Lease provides Suter with an unconditional option to purchase SLH
6 (defIned In the Lease as “Hospital”) from the District (defined in the Lease as “Landlord”).

• 7 Section 5.1 sets forth the grant of option as follows:

8 5.1 Ggpt of Ontion to Tenant.. Landlord grants to Sutter or
Suttor Abate (collectively referriW to in this Article ‘S as “Sutter”)9 the option to purchase (the “Purchase Option”) the Hospital and the
property described as the Hospital Employee Parking Lot and10 designated APN 77D-1429-35 (collectively, the “Option Property”) in
accordance with the provisions of this Article V. The Hospital and theii Medical Arts Office Building are situated on a single legal parcel
designated as APN 77D-1429-l9, The Option Property does not12 include the portion of that arce1 containing the Medical Arts Office
Building which will be retained by Landlord. After Butter’s exercise13 of the Purchase Option and prior to the close of escrow, Butter and
Landlord, at Sutter’s cost shall cooperatively create the land occupied14 by the Medical Arts Office Building as a separate legal parcel, by
either a lot line adjustment or a parcel map In a configuration15 reasonably approved by Landlord and Butter (in either case, the “Land
Subdivision”).

16

17 10. Section 5.2 sets forth the time period for Butter’s exercise of the option as follows:

18 5.2 $)p,Jou Period. Butter shall have the right to exercise the
Purchase Option between July 1, 2009 and June 30, 2010 (the “Option19 Period”).

20 11. gootion 5.2 aota forth rho nothod of oavrcbiug tlw vpliuu cud Ltw dinc pedod Ibr
21 close of escrow of the transfer as follows:

22 5.3 Method of Exercising Option. Sutter shall exercise the option
by giving notice (“Option Notice”) to Landlord within the Option23 Period. The Option Notice shall speei’ the date for close of escrow
on Butter’s purchase, which date shall be at least 30 days, but not later24 than 90 days, after delivery of the Option Notice. Notwithstanding the
foregoing, if necessary, the date for the close of escrow will be25 automatically extended until immediately after the recordation of the
Land Subdivision.

26

27 12. Section 5.4 sets forth the purchase price ofthe option as follows:

28 11/

MIDnN,I.4&MM
MI4MflML,w
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1 5.4 Purchase Price. The purchase price for the Option Propeity
shall be an amount equal to the net book value of the Hospital as of the2 Effective Date less an amount equal to (a) the total cash losses
attributable to the Hospital, and (b) capital expenditures made by3 Tenant and/or Suffer for the Hospital since the Commencement Date
that were not otherwise required as rental payments pursuant to4 Section 1.2 of the Lease (the ‘Purchase Price”). The parties
acknowledge and agree that ifthe total of (a) and (b) above exceed the

5 net book value of the Hasipital n nfth P.ffeetive Date, Sutter ahall be
deemed to have paid the Purchase Price in ftill and no balance shall be6 due to eftbct the purchase under the Purchase Option. An example ofthe computation of the Purchase Price is attached for informational7 purposes only as Snhedule 5.4.

B The Lease defines “Commencement Date” as July 1, 2004.

9 13. Section 5.6 obligates the District to deliver an executed grant deed to Butter as

io follows:

11 5,6 Title toPreniises. Landlord shall deliver to Sutter or a Sutter
Affiliate designated by Suffer an executed grant deed in recordable12 form and other appropriate conveyance documents conveying title to
the Option Property. Title to the Option Property shall be conveyed by13 Landlord to Butter free and clear of all liens, encumbrances covenants,
conditions, restrictions, easements and rights of-way of record, leases

14 or other tenancy agreements) and other matters of record, except
current taxes, a lion not yet delinquent those portions of current

15 assessments not yet due and payable, anythin of record or not of
record that in any way affects title to the Option Property resulting

16 from the acts or omissions of Tenant and other matters approved by
Sutter. Following such purchase and until the Start Service Date (as17 defined in the MOti), Sixtter agrees that it shall not cause the transfer
of ownership of Hospital to an entity other than a Butter Affiliate or

18 the East Bay regional corporation described in Section 5.04 of the
MOU without District prior written consent.

19

20 14. In addition, Section 5,12 provides for termination of the Lease on close of escrow end

21 the District’s obligation to cooperate in the transfer as fbllows:

22 5.12 Termination of Lease: Cooperation. On close of escrow this
Lease shalt terminate. Landlord shall support the transfer of the

23 fcility license and provider number, as apprqpriate, and reasonably
cooperate in the transition to reduce disruption of operations and24 reimbursement,

25 15. The balance of Article V. of the Lease addresses other matters concerning, for

26 example, method of payment (Section 5,5), escrow (Section 5.7), title insurance (Section 5.8), costs

27 (Sections 5.9 and 5.10), and Butter’s right to unilaterally assign the option (Section 5.11).

28 11/

MØØIe4bPE4’d$Ufl
Aam.i,bw
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1 16. On July 27, 2009, Sutter exercised its option to purchase SLH by written notice to
2 both the District and its legal counsel, in compliance with Sections 5.2 and 5.3 of the Lease.

3 17. At all times thereafter, Sutter expressed that it was ready, willing, and able to perform
4 the purchase by, Inter cilia, requesting information from the District on August 5, 2009, about the net
5 book value of SLU (a component of the purchase price), and by entering into a lease dated July 31,

6 2009 (“ACMC Lease”) with Alameda County Medical Center (“ACMC”), pursuant to which ACMC
7 would operate SLH as an acute inpatient rehabilitation facility and urgent care center.

8 18. ACMC Is a public hospital authority that has served the healtheare needs of Alameda
9 County residents for over 100 years, including providing health maintenance services to all County

10 residents regardless of theft ability to pay. ACMC is a key component in the County’s healthcare
11 safety net and trauma systems, providing intensive care, medical and surgical, labor and delivery,

12 acute psychialric, skilled nursing, acute rehabilitation, and medical and psychiatric emergency

13 services on three campuses (Highland, Fairmont, and John George), and is the level II trauma center
14 for northern Alameda County. ACMC also operates 39 specialty and primary care outpatient clinics.

15 19. In order for ACMC to continue its critically important work, it is necessary to move

16 the acute inpatient rehabilitation provani from Fairmont Hospital to SLH because Fairmont Hospital

17 is seismically vulnerable. Fairmont Hospital is classified as a SPC-l or “collapse-hazard” facility.

1 R As such, Fairmont Hospital must be rebuilt pursuant to SB 1953, which mandates that all acute in-
19 patient facilities statewide comply with stringent seismic standards by 2013 or close. ACMC

20 estimates that Fairrnont Hospital, which straddles the Hayward Fault, would cost a minimum of $100
21 million to rebuild. ACMC has informed Sutter that the County of Alameda does not have sufficient

22 funds to rebuild Falrrnont Hospital.

23 20. The ACMC Lease was designed to permit Fairmont Hospital to remain open and

24 more fully meet the needs of Alameda County residents. Under the ACMC Lease, ACMC will

25 convert the current acute inpatient beds to acute rehabilitation beds) nearly doubling ACMC’s

26 rehabilitation capacity while maintaining the capacity to treat at least 70% of the current emergency

27 room visits at SLH in an urgent care center. In the ACMC Lease, Sutter agreed to provide grants to

28 ACMC totaling $6.5 million dollars to assist with the acute rehabilitatIon and urgent care

r’s°c,r.Ø*Rwd Iilnn
sariwnML.
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I conversions. ACMC has infotmed Sutter that the ACMC Board has committed to invest more than

2 $20 million In the SLH campus.

2 Zi. By fuuilittnlng ACMCs conversion and use of Sill, sutter is preserving a crucial

4 component in the Alameda County health care delivery system. ACMC has been one of the

5 foremost providers of rehabilitation services in Northern Califbrnia and a Center of Excellence fur

6 over 50 years. ACMC has expressed concern that if it is not able to continue providing acute

7 rehabilitation services, ACMC will not be able to continue operating its trauma service, because

8 acute rehabilitation is a mandated component for all trauma centers. If ACMC loses its trauma

9 designation, it will be unable to continue providing critical services to the community.

10 22. Despite Sutters proper exercise of its option to purchase SLH, the District voted on

11 August 18, 2009, not to transfer SLH to Butter and, despite demand, has refused to proceed with the

12 sale of SM.!, all in repudiation and breach of the Lease and of the purchase and sale agreement that

13 was formed upon Sutter’s exercise of the option.

14 23. Section 15.3 of the Lease requires that the parties meet and confer and mediate any

15 dispute under the Lease and that, if the parties cannot resolve a dispute in mediation, they shall

16 submit to binding arbitration. On September 8, 2009, Sutter and the District entered into a written
17 Stipulation for Meet and Confar/Modiation Pr00053 (“Modiation Agrcomcnt°). tic Mcdiatiuzz

18 Agreement provides that completion of the meet-and-confer/mediation process will safial the

19 condition precedent to arbitration under the parties dispute resolution provisions concerning the

20 option to purchase SLH.

21 24. Sutter and Eden completed the meet-and-confer/mediation process, yet SLH

22 continues to refuse to convey SLH to Sutter. Accordingly, Sutter has flied an arbitration demand

23 and is filing, with this Complaint, an application that this action be stayed pending the arbitration1

24 pursuant to Code of Civil Procedure section 1298.5.

25 25. The filing of this action, and recording of a notice of pending action pursuant to Code

26 of Civil Procedure section 409, is necessary to preserve Sutter’s interest in and rights to the real

27 property and SLH while the dispute is arbitrated pursuant to the arbitration provisions set forth in the
28 Lease.

Mb.IWI$4&ARt,n
Mawsn4t,

Complaint for Specific Performance 1241 568v3 3231410002



03-Nov-2009 10:13 AM Eden Township Healthcare Dist 510-582-4670 9/15

I FIRST CAUSE OF ACTION

2 (Specific Performance Brought by Suffer Against the District)

3 26. Sutter incorporates here by reference the allegations contained in paragraphs 1

4 through 25 above1

5 27. The terms of the Lease, including, without limitation, Butter’s option to purchase

6 SLH, are clear and certain.

7 28. The option is supported by adequate consideration.

8 29. Butter properly exercised the option on July 27,2009, giving rise to the purchase and

9 sale agreement with Defendants pursuant to which Defendants were obligated to transfer the

10 property on or before September 1, 2009 which date is at least 30 days but not more than 90 days

11 after delivery of the option notice, as required by the Lease.

12 30. Butter is, and at all times has been willing, ready, and able to perform according to

13 the purchase arid sale agreement and the Lease, and has attempted to perform, and continues to seek

14 performance of, the purchase and sale agreement.

15 31. The option is reasonable and just as to Defendants. Defendants have realized

16 considerable benefits under the MO!) and Lease, including the agreement of EMC and Butter to

17 build a replacement facility for EMC’s general acute care hospital, Eden Hospital. EMC and Butter

18 proceeded in good ftith to build the replacement hospital, and construction began in July, 2009.

19 32. Suffer has no adequate remedy at law because 51.14 Ic iinfrpie and the transfer is

20 necessary to facilitate the ongoing delivery of comprehensive, quality medical treatment, health

21 promotion, and health maintenance services to Alameda County residents by and through AGMO, as

22 alleged above.

23 33. Accordingly, Butter is entitLed to specific performance of the purchase and sale

24 agreement, including without limitation the provisions set forth in Section 5.4 of the Lease regarding

25 the purchase price of SLH; Section 5.6, which obligates the District to deliver and convey title to

26 SLH to Suffer by way of an executed grant deed in recordable form and other appropriate

27 conveyance documents; and Section 5.12, which requires that Defendants support the transfer of

28 SLIPs License and provider number and reasonably cooperate in the transition.

Complaint for Specific Perfonnance - 1241 865v3 3231410002
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I Wherefore, Butter seeks judgment as set forth below.

2 SECOND CAUSE OF ACTION

3 (Delay Damages I Breach of Written Contract Against the DIstrict)

4 34. Sutter incorporates by reference the allegations contained in paragraphs 1 through 33
5 above.

6 35, The Dist’ict breathed the Lease by, among other things refusing to convey StIR to

7 Butter after Butter exercised its option to purchase SLH.

8 36. Butter performed all of its obilgations under the Lease and under the purchase and

9 sale agreement other than those that were excused or extinguished by Defendants’ breaches.

10 37. Butter has and will suffer damages due to the District’s failure to convey title to SLH

11 to Butter in a timely manner in accordance with the Lease and the purchase and sale agreement that

12 arose when Butter exercised the option. Butter’s damages are difficult to quantify, but will be proved

13 at trial. Butter expects its damages to be in excess of $5 million.

14 38. The MOU provides for the prevailing party In any action to enforce this agreement to

15 recover reasonable attorneys fees and coats in addition to damages.

16 Wherefore, Butter seeks judgment as act forth below.

17 THIRD CAUSE OF ACTION

18 (ConstructIve Trust Brought by Butter Against Defendants)

19 39. Butter incorporates by reference the allegations contained in paragraphs 1 through 38

20 above.

21 40. Butter is entitled to own BUT under the purchase and sale agreement that arose when

22 Butter exercised the option in the Lease;

23 41. Defendants’ continue to hold title to StIR as a result of their refusals to transfer SLFI

24 and their other breaches and wrongful acts described above.

25 42. Defendants seek, have received, or will receive a windfall in the form of title to BUT,

26 which title rightfully belongs to Butter.

27 III

28 11/

M&
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1 43, Defendant& should be deemed to be holding SLH, and any fimds or advantages

2 receIved through their reThsal. to convey SLIT, in a constructive trust for the benefit of Sutter,

3 according to proof.

4 Wherefore, Butter seeks judgment as set forth below.

5 IiRTH CAUSE OF ACTTON

6 (Declaratory Relief Brought by Suffer Against Defendants)

7 44. Butter incorporates by reference the allegations contained in paragraphs I through 43

8 above.

9 45. An actual controversy has arisen and now exists between Butter and Defendants
10 concerning their respective rights and duties in that Butter contends that it is entitled to transfer of

ii title to SLH and Butter is infbrmed and believes and thereon alleges that Defendants contend that

12 they are not obligated to transfer title.

13 46. A judicial determination Is necessary and appropriate at this time so that Butter and

14 Defendants may ascertain their rights and duties and avoid multiple suits and so that Butter may

15 continue delivering medical care to Alameda residents, avoid the loss of licensing and other

16 privileges and designations as health ore providers, and avoid irreparabLe harm to the Alameda

17 community,

18 47. Butter desires ajudicial determination of the respective rights and duties of the parties

19 with regard to the transfer of title of SLH to Butter and, specifically, a declaration as follows:

20 a. That esorow should rightfully have closed pursuant to Butter’s exercise of its option to

21 purchase SLH and that accordingly, Butter may treat SLIT as its own between the date of a final and

22 binding arbitration award, and/or judgment herein, and close of escrow;

23 K That the Lease is and shall be terminated as of the date of a final and binding

24 arbitration award and/or judgment herein;

25 a That Butte; by and through EMC and/or ACMC may proceed to perform the

26 aLterations of SLIT that are necessary to convert the current acute inpatient beds to acute

27 rehabilitation beds and to operate an urgent care center,

28 11/

Abglniflb*
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1 Wherefore, Sutter seeks judgment as set forth below.

2 PRAYRR

3 WHEREFORE, Sutter seeks judgment as follows:

4 1. For specffic performance ofthe option contained in the Lease;

5 2. For damages according to proof;

6 3. For a declaration of the rights and duties of Sutter and Defendants with regard to the

7 matters described hereinabove;

8 4. For imposition of a constructive trust on SLHI as alleged hereinabove;

9 5. For pre-judgmeut interest

10 6. For attorneys fees;

11 7. For costs of suit herein;

12 8. For such other reliefas requested herein; and

13 9. For such other and further relief as the Court may deem just and proper.

14 DATED: October 27,2009

15 McDONOUGH HOLLAND St ALLEN PC
Attorneys t Law

19 Attorneys for Plaintiff SUTTER. EALTH

20 -

21

22

23

24

25

26

27

28

MiUr.kl$H.lb,d I*IMJ
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MOW$YOflPMTIWITNDUTATTORNFtp WI4Dar4wnbsflda3*
Stephen L Golf (88W 114497) Mercla L. Augeburger (88W 145686)
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4 Telephone: 916.444.3900
Pacsnnile: 916.444.8989

5

6 Attorneys for Plaintiff Sutter Health -

7

8
SUPERIOR. COURT OF CALIFORNIA,

10 COUNTY OF ALAMEDA

11 SUflBRHEALTH, a CaliforniaNonprofit ) Casa 09 - 4 81 5 73
12 Public Benefit Corporation )

) A?PIJICA.TION TO STAY ACTION
13 Plaintit ) PENDING ARBITRAtON PURSUA}TT TO

) COP § 1298.5
14 v py FAX15 EDEN TOWNSHIP HEALTHCARE )
16 DISTRICT, a California Local Realthcere

District, and DOES 1 through 20, Inclusive, )
)

Defendants. )

19 1. Sutter Health, a California Nonprofit Public Benefit Corporation, hereby petitions the

20 court to stay the above-captioned action pending the arbitration of the dispute alleged in the

21 Complaint for Specific Perfonnanee of Written Agreement to Convey Real Property and Damages

22 for Delay (Breach of Contract), Constructive ‘ftust, and Declaratory Relief (“Complaint”) herein,

23 pursuant to Code of Civil Procedure section 1298.5. Section 1298.5 provides:

24 Any party to an action who proceeds to record a notice of pending
• action pursuant to SectIon 409 [now 405.20 et seq.) shall not thereby

waive any right of arbitration which that person may ha-ye pursuant to
26 a written agreement to arbilrate, nor any right to petition the court to

compel arbitration pursuant to Section 1281.2, if, in flIlnE an action to
27 record that notice, the party at the same time presents to the court an

28
application that the action be stayed pending the arbitration of any

IaDa.tlttnan
—— 1

Application to Stay Action I24t45V1 32314I00c2
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1 dispute which is claimed to be arbltrable and which is relevant to the

2
action.

2. Wben the Complaint herein is filed, Plaintiff will proceed to record a Notice of Pending

Action pursuant to Code of Civil Procedure section 40520. By doing so, Sutter Health does not

intend to waive its right to arbitrate.

6
3. As alleged in paragraph 7 of the Complaint, the option to purchase agreement at issue in

this lawsuit is contained within a lease between the parties. As alleged in paragraph 23 of the

Complaint, the lease also contains an arbitration provision requiring that disputes be arbitrated.

4. Sutter Health has filed sri arbitration demand with American Arbitration Association to
9

10
commence arbitration ofthe disputes alleged in the Complaint.

11
Accordingly, pursuant to Code of Civil Procedure section 1298.5 Sutter Health

12
respecttblly requests that the Court stay this action pending arbitration, in order to establish that

Sutter Health has not waived any right of arbitration that it has pursuant to the parties’ written

agrccment to arbitrate.
14

DATED: October 27. 2009 Respectfully submitted.

McDONOTJOH HOLLAND & ALLEN PC
16 Attorneys at Law

20 Attorneys for Plaintiff STiflER HEALTH

21

22

23

24

25

26

27

28

MH

Application to Stay Action 1243 148v! 323 14/0002


